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IRS Issues Guidance on Employer Penalties - Full-time Status and
Using W-2 Wages
Effective for 2014, the Affordable Care Act (ACA) imposes “pay or play” requirements on large employers to
encourage them to provide group health plan coverage for their employees. A large employer for this purpose is one
that employed at least 50 full-time employees, including full-time equivalents, on business days during the
preceding calendar year.
Large employers that do not offer any health coverage to all full-time employees or that offer health coverage to their
full-time employees that is either unaffordable or does not provide minimum value may be subject to penalties. The
penalty is known as a “shared responsibility payment.” The penalty is triggered if one full-time employee receives a
premium tax credit or cost sharing reduction for coverage obtained through a health insurance exchange.
ACA defines a full-time employee as an employee who is employed on average for at least 30 hours of service per
week. The definition of full-time employee is a key concept in determining to what extent an employer may incur a
penalty under ACA’s “pay or play” rules.
On Aug. 31, 2012, the IRS issued Notice 2012-58 to describe safe harbor methods and rules that employers may
use to determine which employees are treated as full-time employees for purposes of ACA’s shared responsibility
provisions. IRS Notice 2012-58 also addresses a safe harbor based on Form W-2 wages for employers to use in
determining whether their health coverage is affordable.
Employers may rely on the safe harbor methods and rules outlined in IRS Notice 2012-58 at least through the end of
2014. This reliance covers a measurement period that begins in 2013 or 2014 and the associated stability period,
which may extend into 2014, 2015 or 2016. According to the IRS, employers will not be required to comply with any
future guidance that is more restrictive on these issues until at least Jan. 1, 2015.
DETERMINING EMPLOYEES’ FULL-TIME STATUS
Safe Harbor for Ongoing Employees
For ongoing employees, employers will be able to use the safe harbor measurement and stability periods previously
described by the IRS in Notice 2011-36 and Notice 2012-17. Under this approach, an employer determines each
ongoing employee’s full-time status by looking back at a measurement period lasting between 3 to 12 consecutive
calendar months, as chosen by the employer, to determine whether the employee averaged at least 30 hours of
service per week during this period. The employer has the flexibility to determine the months in which the standard
measurement period starts and ends, as long as the determination is made on a uniform and consistent basis for all
employees in the same category.
If the employee worked at least 30 hours per week during the measurement period, he or she would be considered a
full-time employee for a set period of time into the future, known as the “stability period.” The stability period must be
at least six calendar months following the measurement period and must be at least as long as the measurement
period. The employee would be treated as a full-time employee during the stability period, regardless of the hours
worked during that period, as long as he or she remained employed.
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If an employer determines that an employee did not work full-time during the measurement period, the employer may
treat the employee as not a full-time employee during the stability period that follows (but is not longer than) the
measurement period.
Because employers may need time between the measurement and stability periods to determine which ongoing
employees are eligible for coverage and to notify and enroll employees, Notice 2012-58 allows employers to use an
“administrative period” between the measurement and stability periods. The administrative period following a
measurement period can last up to 90 days.
Also, subject to the rules regarding the relationship between the length of the measurement period and stability
period, employers may use measurement and stability periods that differ either in length or in their starting and
ending dates for the following categories of employees:


Collectively bargained employees and non-collectively bargained employees;



Salaried employees and hourly employees;



Employees of different entities; and



Employees located in different states.

Rule for New Employees Expected to Work Full Time
An employer will not be subject to a penalty for not offering coverage to new full-time employees during the first
three calendar months of employment. This rule applies where an employee is reasonably expected at his or her start
date to work full-time and the employer sponsors a group health plan and offers coverage to the employee at or
before the conclusion of the employee’s initial three calendar months of employment.
Safe Harbor for New Variable Hour or Seasonal Employees
A new employee is a variable hour employee if, based on the facts and circumstances at the start date, it cannot be
determined that the employee is reasonably expected to work on average at least 30 hours per week. Through at
least 2014, employers are permitted to use a reasonable, good faith interpretation of the term “seasonal employee”
for purposes of determining the amount of any employer penalty.
If an employer maintains a group health plan that would offer coverage to an employee only if he or she is determined
to have full-time status, the employer may use an “initial measurement period” lasting between 3 and 12 months (the
same as allowed for ongoing employees) to determine whether new variable hour or seasonal employees are full-time
employees. The employer measures the hours of service completed by the new employee during the initial
measurement period and determines whether the employee completed an average of 30 hours of service per week or
more during this period. During this measurement period, the employer would not be subject to a shared
responsibility penalty under ACA with respect to these employees.
As in the case of a standard measurement period, if an employee is determined to be a full-time employee during the
initial measurement period, the stability period must be a period of at least six consecutive calendar months that is no
shorter in duration than the initial measurement period and that begins after the initial measurement period (and any
associated administrative period).
If a new variable hour or seasonal employee is determined not to be a full-time employee during the initial
measurement period, the employer may treat the employee as not a full-time employee during the stability period
that follows the initial measurement period. This stability period must not be more than one month longer than the
initial measurement period and must not exceed the remainder of the standard measurement period (plus any
associated administrative period) in which the initial measurement period ends.
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Once a new employee who has been employed for an initial measurement period, has been employed for an entire
standard measurement period, the employee must be tested for full-time status, beginning with that standard
measurement period, at the same time and under the same conditions as other ongoing employees.
AFFORDABILITY SAFE HARBOR
In Notice 2011-73 and Notice 2012-17, the IRS described a safe harbor for employers to use in determining whether
their health coverage is affordable under ACA’s employer penalty rules. In Notice 2012-58, the IRS confirmed that
employers may rely on this safe harbor at least through the end of 2014.
Income Taken Into Account
The affordability of any health coverage offered by a large employer is a key point in determining whether the
employer will be subject to a shared responsibility penalty. According to the statutory language of ACA, coverage is
considered affordable if the employee’s required contribution to the plan does not exceed 9.5 percent of the
employee’s household income for the taxable year. “Household income” was defined as the modified adjusted gross
income of the employee and any members of the employee’s family, including a spouse and dependents.
Because employers may be largely unaware of the income levels of their employees’ family members, they could find
it difficult to assess whether the coverage they offer would be considered affordable. To address this issue, the safe
harbor measures the affordability of an employer’s coverage by reference only to an employee’s wages from that
employer. Wages for this purpose would be the amount required to be reported in Box 1 of the employee’s Form W2.
Eligibility for the Safe Harbor
To be eligible for the safe harbor, an employer must meet certain requirements:


The employer must offer its full-time employees (and their dependents) the opportunity to enroll in minimum
essential coverage under an employer-sponsored plan; and



The employee portion of the self-only premium for the employer’s lowest cost coverage that provides
minimum value (the employee contribution) must not exceed 9.5 percent of the employee’s W-2 wages.

If the employer satisfies both of these requirements for a particular employee, along with any other conditions for the
safe harbor, the employer would not be subject to a penalty for providing unaffordable coverage with respect to that
employee. This is the case even if the employee receives a premium tax credit or cost sharing reduction to purchase
coverage through a health insurance exchange.
Timing of the Safe Harbor
Whether the safe harbor applies would be determined after the end of the calendar year and on an employee-byemployee basis, taking into account W-2 wages and employee contributions. However, an employer could also use the
safe harbor prospectively, at the beginning of the year, by structuring its plan and operations to set the contribution
for each employee at a level that would not exceed 9.5 percent of that employee’s W-2 wages for that year.
Employers may also make adjustments for pay periods so that the employee contribution does not exceed 9.5 percent
of the employee’s W-2 wages.
Safe Harbor Application
The affordability safe harbor would apply only for purposes of determining whether an employer’s coverage satisfies
the 9.5 percent affordability test for purposes of the shared responsibility penalty under ACA. The safe harbor would
not affect an employee’s eligibility for a premium tax credit, which would continue to be based on the affordability of
employer-sponsored coverage relative to an employee’s household income.
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This means that, in some instances, an employer’s offer of coverage to an employee could be considered affordable
(based on W-2 wages) for purposes of determining whether the employer is subject to an penalty and the same offer
of coverage could be treated as unaffordable (based on household income) for purposes of determining whether the
employee is eligible for a premium tax credit.
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Temporary Guidance Issued on 90-day Waiting Period Limit
For plan years beginning on or after Jan. 1, 2014, the Affordable Care Act (ACA) prohibits group health plans and
group health insurance issuers from applying any waiting period that exceeds 90 days. ACA’s 90-day waiting period
requirement does not require an employer to offer coverage to any particular employee or class of employees,
including part-time employees. It only prevents an otherwise eligible employee (or dependent) from having to wait
more than 90 days before coverage under a group health plan becomes effective.
In 2011, the Departments of Labor (DOL), Health and Human Services (HHS) and the Treasury (Departments) invited
comments on ACA’s 90-day waiting period limit. The Departments are working to develop regulations that address the
90-day waiting period requirement.
On Aug. 31, 2012, the IRS issued Notice 2012-59 in conjunction with the DOL and HHS to provide temporary
guidance on the 90-day waiting period limit. The temporary guidance will remain in effect at least through the end
of 2014. According to Notice 2012-59, if more guidance is issued on the 90-day waiting period limit for periods after
2014, plans and issuers will be given adequate time to comply with any additional or modified requirements.
WAITING PERIOD
A group health plan or issuer may not impose a waiting period that exceeds 90 days. A waiting period is the period of
time that must pass before coverage for an employee or dependent who is otherwise eligible to enroll in the plan
becomes effective. An employee or dependent is eligible for coverage when he or she has met the plan’s eligibility
conditions, such as being in an eligible job classification or achieving job-related licensure requirements specified in
the plan’s terms.
Under ACA, eligibility conditions that are based solely on the lapse of time are permissible for no more than 90 days.
Other conditions for eligibility are permissible under ACA, as long as they are not designed to avoid compliance with
the 90-day waiting period limit.
Also, if a plan allows an employee to elect coverage that would begin on a date that does not exceed the 90-day
waiting period limit, ACA’s 90-day waiting period limit is considered satisfied. Thus, a plan or issuer does not violate
ACA merely because employees take additional time to elect coverage.
The following examples from Notice 2012-59 illustrate how these rules work:
Example 1
Facts: A group health plan provides for coverage to begin on the first day of the first payroll period on or after the
date an employee is hired and completes the plan’s enrollment forms. Enrollment forms are distributed on an
employee’s start date. Employee A is hired and starts on Oct. 31, which is the first day of the payroll period. On Nov.
2, A completes and files all of the plan’s necessary enrollment forms. A’s coverage under the plan becomes effective
on Nov. 14, which is the first day of the first payroll period after A completes the enrollment forms.
Conclusion: In this example, under the plan’s terms, coverage may become effective as early as Oct. 31, depending
on when A completes the plan’s enrollment forms. Under the terms of the plan, when coverage becomes effective is
dependent solely on the length of time taken by A to complete the enrollment materials. Thus, the plan complies with
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ACA’s 90-day waiting period limit because, under the terms of the plan, A may elect coverage that would begin on a
date that does not exceed the 90-day waiting period limit.
Example 2
Facts: A group health plan limits eligibility for coverage to full-time employees. Coverage becomes effective on the
first day of the calendar month following the date the employee becomes eligible. Employee B begins working full time
for the employer on April 11. Prior to this date, B worked part time for the employer. B enrolls in the plan and
coverage is effective May 1.
Conclusion: In this example, the period from April 11 through April 30 is a waiting period. The period while B was
working part time is not part of the waiting period because B was not in a class of employees eligible for coverage
under the terms of the plan while working part time. Full-time versus part-time status is a bona fide employmentbased condition that is not considered to be designed to avoid compliance with the 90-day waiting period limit.
VARIABLE HOUR EMPLOYEES
A special rule applies if a group health plan conditions eligibility on an employee regularly working a specified number
of hours per pay period (or working full time), and it cannot be determined that a newly hired employee is reasonably
expected to regularly work that number of hours per period (or work full time). In this type of situation, the plan may
take a reasonable period of time to determine whether the employee meets the plan’s eligibility condition. This
may include a measurement period that is consistent with the time frame permitted for making this same
determination under ACA’s shared employer responsibility provisions.
Under ACA’s shared employer responsibility rules, employers have the option of using a safe harbor look-back
measurement period of up to 12 months to determine whether certain types of new employees are full-time
employees, without being subject to a penalty under ACA’s shared responsibility provisions for that period with
respect to those employees. An employer may use this measurement period for purposes of complying with ACA’s 90day waiting period limit for variable hour employees, even if it is not a “large employer” subject to ACA’s shared
responsibility provisions.
The time period for determining whether a variable hour employee meets the plan’s eligibility condition will comply
with ACA’s 90-day waiting period limit if coverage is made effective no later than 13 months from the employee’s start
date, except where a waiting period that exceeds 90 days is imposed after the measurement period. If an employee’s
start date is not the first of the month, the time period can also include the time remaining until the first day of the
next calendar month.
Notice 2012-59 provides the following examples for the special rule for variable hour employees:
Example 3
Facts – Under an employer’s group health plan, only employees who work full time (defined under the plan as
regularly working 30 hours per week) are eligible for coverage. Employee C begins work for the employer on Nov. 26
of Year 1. C’s hours are reasonably expected to vary, with an opportunity to work between 20 and 45 hours per week,
depending on shift availability and C’s availability. Thus, it cannot be determined at C’s start date that C is reasonably
expected to work full time.
Under the terms of the plan, variable hour employees, such as C, are eligible to enroll in the plan if they are
determined to be full time after a measurement period of 12 months. Coverage is made effective no later than the
first day of the first calendar month after the applicable enrollment forms are received. C’s 12-month measurement
period ends Nov. 25 of Year 2. C is determined to be full time and is notified of C’s plan eligibility. If C then elects
coverage, C’s first day of coverage will be Jan. 1 of Year 3.
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Conclusion – In this example, the measurement period is not considered to be designed to avoid compliance with the
90-day waiting period limit (and is, thus, permissible) because the plan may use a reasonable period of time to
determine whether a variable hour employee is a full-time employee if the period of time is consistent with the
timeframe permitted for this determination under ACA’s employer shared responsibility provisions. In this
circumstance, the time period for determining whether an employee is full time will not be considered to avoid the 90day waiting period limit if coverage can become effective no later than 13 months from C’s start date, plus the time
remaining until the first day of the next calendar month.
Example 4
Facts – Employee D begins working 25 hours per week for the employer on Jan. 3 and is considered a part-time
employee for purposes of the employer’s group health plan. The employer sponsors a group health plan that provides
coverage to part-time employees after they have completed a cumulative 1,200 hours of service. D satisfies the plan’s
cumulative hours of service condition on Dec. 15.
Conclusion – In this example, the cumulative hours of service condition with respect to part-time employees is not
considered to be designed to avoid compliance with the 90-day waiting period limit. Accordingly, coverage for D under
the plan must begin no later than the 91st day after D works 1,200 hours. However, if the plan’s cumulative hours of
service requirement was more than 1,200 hours, the Departments would consider the requirement to be designed to
avoid compliance with the 90-day waiting period limit.
ELIGIBILTY FOR PREMIUM ASSISTANCE
ACA created premium tax credits and cost sharing reductions to help eligible individuals and families purchase health
insurance through an Affordable Insurance Exchange (Exchange). By reducing a taxpayer’s out-of-pocket premium
costs, the assistance is designed to make coverage through an Exchange more affordable. The Exchanges are
scheduled to become operational in 2014, with enrollment beginning Oct. 1, 2013.
To receive the premium assistance a taxpayer must enroll in one or more qualified health plans through an Exchange
and must meet certain eligibility criteria. For example, one criterion is that the taxpayer cannot be eligible for
minimum essential coverage. “Minimum essential coverage” includes coverage under a government-sponsored health
program, such as the Medicare or Medicaid programs or employer-sponsored minimum essential coverage.
Notice 2012-59 provides that an employee (or related individual) is not eligible for minimum essential coverage under
the plan, and may be eligible for a premium tax credit or cost-sharing reduction, during any period when coverage is
not offered. This includes any measurement period or administrative period prior to when coverage takes effect. Thus,
all employees, whether full time, part time or variable, who are not offered the opportunity to enroll in health
coverage by their employer will be eligible to receive premium tax credits and cost-sharing reductions for Exchange
coverage if they meet other conditions for receipt of the assistance.
EMPLOYER SHARED RESPONSIBILITY PENALTY
Under ACA’s “pay or play” requirements large employers that do not offer health coverage to their full-time employees
or that offer health coverage to their full-time employees that is either unaffordable or does not provide minimum
value may be subject to a penalty. This penalty is also called a “shared responsibility payment” under ACA.
On Aug. 31, 2012, the IRS issued Notice 2012-58, which describes safe harbor methods and rules that employers
may use to determine their liability under ACA’s shared responsibility rules at least through the end of 2014. Under
these rules, if an employee is reasonably expected at his or her start date to work full time, an employer that
sponsors a group health plan and offers coverage to the employee at or before the conclusion of the employee’s initial
three calendar months of employment will not be subject to a shared responsibility penalty under ACA for not offering
coverage during the initial three months.
Source: Departments of Labor, Health and Human Services and the Treasury
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Self-insured Plans Under Health Care Reform
The Affordable Care Act (ACA) includes numerous reforms affecting the health coverage that employers provide to
their employees. Many of these reforms apply to all group health plans, regardless of their method of funding. Plans
that have grandfathered status under ACA, however, are not required to comply with select health care reform
requirements. In addition, self-insured plans are exempt from certain ACA requirements.
A self-insured plan is a health plan where the employer assumes the financial risk of providing health care benefits to
its employees. Employers may decide to self-insure their health plans for a number of reasons, such as avoiding state
insurance taxes and state benefit mandates, retaining more control over plan design and controlling reserves. There
may also be disadvantages associated with self-insuring, such as a greater assumption of risk and increased
administrative obligations.
This Clarke & Company Benefits, LLC Legislative Brief summarizes how the health care reform law applies to selfinsured plans.
REFORMS THAT APPLY TO SELF-INSURED PLANS
As noted above, many of ACA’s reforms affect all group health plans, regardless of whether they are fully insured or
self-insured. For example, among many other reforms, self-insured and fully insured plans must comply with the
following ACA provisions:


Dependent coverage for adult children up to age 26;



Coverage of preventive health services without cost-sharing (grandfathered plans are exempt);



No rescissions of coverage, except in the case of fraud or intentional misrepresentation of material fact;



No lifetime limits on essential health benefits and annual limits are restricted until 2014 (in 2014, all annual
limits are prohibited); and



Improved internal claims and appeals process and minimum requirements for external review (grandfathered
plans are exempt).

Both self-insured and fully insured plans are subject to ACA’s requirement to provide participants and beneficiaries
with the uniform summary of benefits and coverage. Sponsors of self-insured and fully insured plans alike must also
comply with ACA’s requirement to report the aggregate cost of employer-sponsored group health plan coverage on
their employees’ Forms W-2.
In addition, sponsors of self-insured plans and issuers of fully insured plans are required to pay comparative
effectiveness research fees (CER fees) under ACA.
ACA also includes reforms related to the allocation of insurance risk through reinsurance, risk corridors and risk
adjustment. The purpose of these reforms, which become effective in 2014, is to protect against risk selection and
market uncertainty as insurance changes and the Exchanges are implemented. Self-insured plans are not subject to
some of these provisions. However, under ACA, each state must have a transitional reinsurance program to help
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stabilize premiums for coverage in the individual market during the first three years of Exchange operation (20142016). Administrators of self-insured plans will be required to contribute to this program.
REFORMS THAT DO NOT APPLY TO SELF-INSURED PLANS
Essential Health Benefits Package
Beginning in 2014, non-grandfathered insurance plans in the individual and small group markets must offer a
comprehensive package of items and services, known as essential health benefits. This requirement applies to plans
offered inside and outside of the state insurance exchanges (Exchanges). ACA identified in broad terms 10 benefit
categories that must be included as essential health benefits. Within these broad categories, the individual states have
flexibility to select their own benchmarks for defining essential health benefits.
Self-insured group health plans, health insurance coverage offered in the large group market and grandfathered plans
are not required to cover essential health benefits.
Medical Loss Ratio Rules
The medical loss ratio (MLR) rules became effective on Jan. 1, 2011. These rules require health insurance issuers to
spend 80 to 85 percent of their premium dollars on medical care and health care quality improvement, rather than
administrative costs. Issuers that do not meet these requirements must provide rebates to consumers beginning in
2012. The MLR rules do not apply to self-insured plans.
Small Employer Tax Credit
Beginning with 2010 tax years, ACA created a tax credit for eligible small employers that provide health care coverage
to their employees. In order to be eligible for the health care tax credit, an employer must:


Have fewer than 25 full-time equivalent employees (FTEs);



Pay average annual wages of less than $50,000 per FTE; and



Pay at least half of employee health insurance premiums (based on single coverage).

For tax years 2010 through 2013, the maximum health care tax credit is 35 percent of premiums for small business
employers and 25 percent of premiums for small tax-exempt employers. An enhanced version of the credit will be
effective in 2014.
The tax credit is only available for the purchase of health insurance coverage, and so it does not apply to self-insured
coverage.
Review of Premium Increases
ACA required the Department of Health and Human Services (HHS) to establish a process for the annual review of
unreasonable increases in premiums for health insurance coverage.
HHS’s process provides that effective Sept. 1, 2011, issuers seeking rate increases of 10 percent or more for nongrandfathered plans in the individual and small group markets must publicly disclose the proposed increases, along
with justification for the increases. Starting Sept. 1, 2012, the 10 percent threshold will be replaced with a statespecific threshold to reflect insurance and health care cost trends particular to that state. The increases will be
reviewed by either state or federal experts to determine whether they are unreasonable.
This review process for rate increases applies to issuers in the small group and individual markets. However, it does
not apply to grandfathered health plan coverage or to excepted benefits (for example, liability insurance, workers’
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compensation insurance, limited scope dental or vision benefits, long-term care or nursing home benefits and hospital
indemnity insurance). It also does not apply to self-insured plans.

Annual Insurance Fee
ACA’s revenue raising provisions require certain health insurance providers to pay an annual fee beginning in 2014.
Issuers with net premiums in a calendar year of $25 million or less are exempt from the fee. Employers that selfinsure their employees’ health coverage are also exempt from the fee.
Methods to Allocate Insurance Risk
As mentioned above, ACA includes three risk-spreading mechanisms to mitigate the potential impact of adverse
selection and stabilize premiums as insurance reforms and the Exchanges are implemented, starting in 2014.
Administrators of self-insured plans will be required to contribute to ACA’s transitional reinsurance program. However,
self-insured plans are not included in ACA’s risk corridor and risk adjustment programs.
Insurance Market Reforms
Effective for 2014, health insurance issuers must comply with a new set of market reforms. Market reforms that are
inapplicable to self-insured arrangements include:


Guaranteed Issue and Renewability - Health insurance issuers offering coverage in the individual or group
market in a state must accept every employer and individual in the state that applies for coverage and must
renew or continue to enforce the coverage at the option of the plan sponsor or the individual.



Insurance Premium Restrictions - Health insurance issuers will not be permitted to charge higher rates due to
heath status, gender or other factors. Premiums will be able to vary based only on age (no more than 3:1),
geography, family size and tobacco use.
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DOL Starts Auditing ACA Compliance
The Department of Labor (DOL) has broad authority under ERISA to investigate or audit an employee benefit plan’s
compliance with various federal laws. In connection with an investigation or audit, the DOL generally requires the
submission of records or documents related to an employee benefit plan. Typically, an employer first learns that its
employee benefit plan has been selected for a DOL audit when it receives a letter from the DOL explaining the audit
and requesting certain records or documents.
Recently, the DOL has been using its investigative authority to enforce compliance with the health care reform law, or
the Affordable Care Act (ACA). DOL audit letters have been requesting that health plan sponsors provide documents
demonstrating compliance with ACA’s mandates.
This Clarke & Company Benefits, LLC Legislative Brief summarizes the DOL’s audits requests related to ACA
compliance and addresses compliance steps for employers.
ACA COMPLIANCE REQUESTS
The DOL’s audit requests related to ACA compliance have been divided into three categories: (1) requests for
grandfathered plans; (2) requests for non-grandfathered plans; and (3) requests for all health plans.
Grandfathered Plans
A grandfathered plan is a group health plan that existed on March 23, 2010, (the date ACA was enacted) and has not
had certain prohibited changes made to it. If a plan is grandfathered, it is exempt from certain health care reform
requirements, such as the requirement to provide preventive health services without cost-sharing. If a plan loses its
grandfathered status, it must comply with additional health care reform requirements.
A health plan with grandfathered status must provide a notice to participants every time it distributes materials
describing plan benefits, explaining that, as a grandfathered plan, it is not subject to certain ACA requirements.
For health plans that claim grandfathered status under ACA, the DOL has been requesting:


Records documenting the terms of the plan on March 23, 2010, and any additional documents to confirm the
plan’s grandfathered status; and



The participant notice of grandfathered status included in materials that describe the benefits provided under
the plan.

Non-grandfathered Plans
Plans that do not have grandfathered status must comply with additional ACA mandates, such as implementing an
improved internal appeals process, meeting minimum requirements for external reviews and covering preventive
health services without cost-sharing. In addition to other patient protection mandates, non-grandfathered plans that
cover emergency services may not impose preauthorization requirements or increased cost-sharing on emergency
services.

1

DOL Starts Auditing ACA Compliance
For non-grandfathered health plans, DOL audit letters have been requesting:


Documents related to preventive health services for each plan year beginning on or after Sept. 23, 2010;



The plan’s internal claims and appeals procedures;



Contracts or agreements with independent review organizations (IROs) or third-party administrators (TPAs)
providing external review;



Notices regarding adverse benefit determinations and final external review determination notices; and



Documents relating to the plan’s emergency services benefit.

All Plans
Some of ACA’s mandates apply to all health plans, regardless of whether they have grandfathered status. For
example, all plans must provide dependent coverage up to age 26 and must comply with ACA’s restrictions on
rescissions of coverage and lifetime and annual limits on essential health benefits.
The DOL has been requesting the following information from both grandfathered and non-grandfathered health plans:


A sample notice describing enrollment opportunities for children up to age 26 for plans with dependent
coverage;



A list of participants who have had their coverage rescinded and the reasons for the rescissions;



Documents related to any lifetime limit that has been imposed under the plan since Sept. 23, 2010; and



Documents related to any annual limit that has been imposed under the plan since Sept. 23, 2010.

COMPLIANCE STEPS
Employers that receive DOL audit letters may be surprised and overwhelmed by the number of documents requested
by the DOL auditor. Typically, the audit letter will request that the documents be provided by a specific date. Although
employers generally have no way of knowing whether they will be selected for a DOL audit, it is important for
employers to retain documents that will help them respond to a DOL audit request in the event this occurs.
Inadequate responses to the DOL could trigger additional document requests, interviews, on-site visits and even DOL
enforcement actions.
In light of these risks, employers should be prepared to demonstrate their compliance with ACA by producing
documents. Employers should maintain and be able to produce:
 Records of the steps they have taken to comply with ACA’s requirements, including plan participation
information and communications with participants;
 Plan amendments or procedures that were adopted to comply with ACA, as well as contracts or agreements
with service providers, such as IROs and TPAs; and
 Notices that were provided under ACA, such as the notice of grandfathered status and notice of enrollment for
children up to age 26.
Also, if a plan’s ACA compliance documents are maintained by a service provider, the employer should make sure the
service provider is retaining the necessary documents and will be able to produce them upon request.
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